IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

R20000081434 00
MIé:r;AgrL I\él:cDERMO'l‘I', ANN !:]lcFALL pusLic gECORDS LeoN ety L XD
and PATRICIA NORTHEY, as the ' . Bo<
CANVASSING BOARD FOR VOLUSIA Oy L. 2200, 12:34 FH T
COUNTY, FLORIDA, CANVASSING BOARD o=l
FOR PALM BEACH COUNTY, FLORIDA, mmwm““l o
DEMOCRATIC PARTY OF FLORIDA, and \MMM oh
VICE PRESIDENT ALBERT GORE,
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Plaintiffs, CASE NO: 00-2700

VS.

HONORABLE KATHERINE HARRIS, as
Secretary of State, State of Florida,

and HONORABLE KATHERINE HARRIS,
HONORABLE BOB CRAWFORD and
HONORABLE LAURENCE C. ROBERTS, as
the Elections Canvassing Commission,

GOVERNOR GEORGE W. BUSH, and MATT: -
BUTLER, v

Defendants.

—/

RDER GRANTING IN PART AND DENYING IN PART
MOTION FOR TEMPORARY INJUNCTION

This declaratory judgment action is before me on the:Motion of the Canvassing

L€ 2 Hd N1 RGH OO

Board for Volusia County fora temporary injunction against the Secret_a_ry of State and

the Elections Canvassing Commis'sion-.' By Motidn énd agreement of the parties, the
Florida Democratic Party, Candidate Al Gore, and the Canvassing Board of Palm Beach

County have intervened as Party Plaintiffs, and Candidate George W. Bush and Elector

SERIE



Gerhard Peters
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The heart of the issue raised by the Motion is this: Section 102.166, Florida
Statutes, contemplates that upon request a county canvassing board may authorize a
manual recount of votes cast in an election. Both Volusia and Palm Beach Counties
have so authorized, and are in the process of conducting, a manual recount. The
Boards are concerned that the manual recounts may not be completed by 5:00 p.m.
today, November 14, 2000, which is the deadline imposed upon them by Section
102.112, Florida Statutes, to certify and report the election returns to the Secretary of
State. This Section provides that if the returns are not received by the deadline, such
returns may be ignored by the Secretary.in her certification of results statewide.

The Plaintiffs insist that the Secretary of State must consider the certified results
from Volusia and Palm Beach Counties; even if they are filedate, if they are still
engaged in the manual recount 6f the votes. The Sec.retary of State insists that, absent
an Act of God such as a hurricane; any. #turns not received by the statutory deadline
will not be counted in the statewide tabulations and certification of the election results.
For the reasons set forf_h below, I find that the County Canvaésing Boards must certify
and file what election returns they have by the statutory (_jeadline of 5:00 p.m. of
November 14, 2000, with dde notification to the Se_cre_ta& of State of any pending
manual recount, and may thereafter. ﬁle 'subpléhenfal or corrective returns. The
Secretary of State may ignore such late filed returns, but may not do so arbitrarily,

rather, only by the proper exercise of discretion after consideration of all appropriate
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facts and circumstances. 0: R433 PG: 01752

The Secretary of State takes the position that the law requires the County

Canvassing Boards to certify and report the results of elections in their counties no later
than 5:00 p.m. November 14, 2000, that there are no exceptions to this mandate, and
that the Secretary is likewise required by law to ignore any untimely received returns
unless the untimeliness is caused by a hurricane or other Act of God.! I give great
deference to the interpretation by the Secretary of the election laws, and I agree that
the Canvassing Boards must file their returns by 5:00 p.m. today. I disagree, however,
that the Secretary is required to ignore any late filed returns absent an Act of God.
There are several reasons for my conclusion:

1. A reading of the entire Election Code suggests a legislative intent to
balance the desire for accuracy with the desire for finality. By concentrating on the
deadline imposed by Section 102.112, Florida 5tatu' teé,_the Secretary has come down
hard on the side of finality. This interpc_.itation ignores, however, Section 102.166,
Florida Statutes, which gives to the County Canvassing Boards the authority to
authorize a manual recbunt. A request for such-recount may Ibe made within three days
of the election. If a manual recount of at least three pre;incts and at least one percent
(1%) of the total votes indicates an &fror in-vote tabulatién which could effect the

outcome of the election, the Canvass'ing-Bdard shall either (a)correct the error and

"The Secretary of State acknowledges that Section 102.112, rather than Section 102.111,
Florida Statutes, prevails as to the question of the whether the Department has any discretion in
whether to ignore late filed results.
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recount the remaining precincts with the vote tabulation system, (b) request the

Department of State to verify the tabulation software, or (3) manually recount all
ballots.

Depending on when a request is made and then acted upon, it is easy to
imagine a situation where a manual recount could be lawfuily authorized, commenced,
but not completed within seven days of the election. The Secretary of State responds
that the authority to authorize a manual recount is subject to the requirement that such
recount be done and the results certified no later than the deadline imposed by Section
102.112, Florida Statutes. This would mean, however, that only in sparsely populated
counties could a Canvassing Board safely exercise what the Legislature has clearly
intended to be an option where the Board has a real question as to the accuracy of a
vote.

2. Section 102.166, #Igrida Statutes, gi\./es.a.ny candidate, or qualified
elector, the right to protest the returnsqf a County Canvassing Board by filing a sworn
written protest, and that protest.may be filed within five (5)idays of the election, or any
time before the Canvaé_sing Board certifies the results, WDJQDQLQLQQQJLS_JQEL This
suggests that the Canvassing Board might be in a positio_n af having to address a
protest of its returns the day before; or hours befo_re:,__it Was to certify the results
pursuant to the deadline in Section .1'0'2.'1'1'2; ﬂQﬁdﬂSLaIuteﬁ, thus making it impossible
to correct any error before the deadline. It is unlikely that the Legislature would give

the right to protest returns, but make it meaningless because it could not be acted upon
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in time.

3. Section 102.168 provides for the contesting of an election by an
unsuccessful candidate or a qualified elector, by filing a complaint in Circuit Court within
ten (10) days after the Canvassing Board certifles the result of an election or within five
(5) days after the Canvassing Board certifies the results of an election following a
protest pursuant to Section 102.166(1), Florida Statutes, whichever occurs later. This
provision suggests that certifications of the results in an election might occur later than
usual if there is a protest of the returns.

4. The Secretary of State acknowledges that, by consent decree with the
Federal Government, the absentee ballots of overseas electors must be counted if
received up to ten (10) days after the election (three days beyond the deadline imposed
by Section 102.112, Md_a_ﬁt;a;u;e;). The County Canvassing Board can not report
final returns, nor can the Electioﬁ Canvassing Comhiésion determine a winner of the
election until all of these overseas absc#tee ballots are counted. The Secretary explains
this anomaly by inferring a requirement to do one certification of results seven (7) days
after the election and é “supplemental certification” ten (10) days after the election.
There is, however, no statutory provision that provides for such a supplemental
certification. Instead, Section 102.111, F_Ioﬂda_sz;aLutgg, which deals specifically with
the duty of the Elections Canvassiné .Comn"niss‘lc;n, réquires the Commission to, “as soon

as the official results are compiled from all Counties, certify the returns of the election

and i lare who h lected for AP
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5. As noted earlier, the Secretary acknowledges that Section 102.112, Florida

Statutes, uses the discretionary term “may”, instead of the mandatory term “shall” as to
whether |ate returns are to be ignored by the Secretary in certifying the results of the
election. That the Secretary may ignore late filed returns necessarily means that the
Secretary does not have tg ignore such returns. It is, as the Secretary acknowledges,
within her discretion.

To determine ahead of time that such returns will be ignored, however,
unless caused by some Act of God, is not the exercise of discretion. It is the abdication
of that discretion. An Act of God has long been considered to excuse even the most
mandatory of requirements. Rather, the.exercise of discretion, by its nature,
contemplates a decision based upon a weighing and consideration of all attendant facts
and circumstances.

The Florida Suprerﬁe Court has stated tHa_t “substantial compliance” is
sufficient to comply with such mandato;j filing deadlines. See Chappe! v. Martinez, 536
So. 2d 1007 (Fla. 1988). If the returns are received from a ‘County at 5:05 p.m. on
November 14, 2000, should the results be ignored? What abbut fifteen minutes? An
hour? What if there was an electrical power outage? Some other malfunction of the
transmitting equipment? More particularly related _tq .l_:his; case, when was the request
for recount made? ‘What were the r.éasons" gi\'/én? When did the Canvassing Board
decide to do a manual recount? ‘What was the basis for determination that such a

recount was the appropriate action? How late were the resuits?
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Obviously, the list of scenarios is almost endless and the questions that
would need to be asked in properly exercising discretion as to whether to ignore or not
ignore late filed returns are numerous. The Secretary may, and should, consider all of
the facts and circumstances.

The County Canvassing Boards are, indeed, mandated to certify and file their
returns with the Secretary of State by 5:00 p.m. today, November 14, 2000. There is
nothing, however, to prevent the County Canvassing Boards from filing with the
Secretary of State further returns after completing a manual recount. It is then up to
the Secretary of State, as the Chief Election Officer, to determine whether any such
corrective or supplemental returns filed after 5:00 p.m. today, are to be ignored. Just
as the County Canvassing Boards have the authority to exercise discretion in
determining whether a manual recount should be done, the Secretary of State has the
authority to exercise her discretibn in reviewing thét depision, considering all attendant
facts and circumstances, and decide wh!ther to include or.to ignore the late filed
returns in certifying theselection results and declaring the winner,

Just as the Secrétary cannot decide ahead of time what late returns should or
should not be ignored, it would not be proper for me to d_o s0 by injunction. I can
lawfully direct the Secreta'ry to.properly exercise her d_isc.retion in making a decision on
the returns, but I cannot enjoin the.S'ecretarytc') ma;ke a particular decision, nor can I
rewrite the Statute which, by its plain meaning, mandates the filing of returns by the

Canvassing Boards by 5:00 p.m. on November 14, 2000.
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I also note that although the Canvassing Boards cannot properly contest an

election, an unsuccessful Candidate, or any qualified Elector, may file, pursuant to
Section 102.168, Florida Statutes, a complaint in Circuit Court contesting the election
results. One of the specific itemized grounds for such a chalienge is the “rejection of a
number of legal votes sufﬁcient to change or place in doubt the result of the election”.

Accordingly, it is |

ORDERED AND ADJUDGED that the Secretary of State is directed to withhold
determination as to whether or not to ignore late filed returns, if any, from Plaintiff
Canvassing Boards, until due consideration of all relevant facts and circumstances
consistent with the sound exercise of discretion. In all other respects, the Motion for
Temporary Injunction is denied.

DONE AND ORDERED in Chambers at Tallahassee, Leon County, Florida, this

4TERRY P.'L@, Circu‘u\{udge
Copies to: : '

14th day of November, 2000.

Frank B. Gummey, I1I, Esquire Michael D. Crotty, Esquire

Assistant County Attorney Crotty & Bartlett, P.A.

123 West Indiana Avenue 1800 W. International Speedway Blvd.
Deland, Florida 32720-4613 Building 2, Suite 201

Daytona Beach, Florida 32114

Tura Schnebly, Esquire | Daniel D; Eckert, Esquire
Assistant County Attorney Volusia County Attorney

123 West Indiana Avenue 123 West Indiana Avenue
Deland, Florida 32720-4613 Deland, Florida 32720-4613




Hark Herron, P.A.

301 South Bronough Street
Suite 200

Tallahassee, Florida 32301

Jonathan Sjostrom, Esquire
215 South Monroe Street
Suite 601

Tallahassee, Florida 32301

Karen Gievers, Esquire
Gievers, P.A.

524 East College Ave., Suite 2
Tallahassee, Florida 32301

Deborah Kearney, General Counsel
Florida Department of State

400 South Monroe St., PL 02
Tallahassee, Florida 32399

W. Dexter Douglass, Esquire
211 East Call Street
Tallahassee, Florida 32301

Bill L. Bryant, Esquire

Harry O. Thomas, Esquire

Post Office Box 1877
Tallahassee, Florida 32302-1877

Mitchell Berger, Esquiré

Douglas A. Daniels, Esquire
523 North Halifax Avenue
Daytona Beach, Florida 32118

Ronald G. Meyer, Esquire
Meyer and Brooks, P.A.
Post Office Box 1547
Tallahassee, Florida 32302

Barry Richard, Esquire
Greenberg Traurig

101 East College Avenue
Tallahassee, Florida 32301

John D.C. Newton, II

215 South Monroe Street
Suite 705

Tallahassee, Florida 32301

Terrelt C. Madigan, Esquire
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Harold R. Mardinborough, Jr., Esquire

- Post Office Box 2174
Tallahassee, Florida 32302

gHarold McLean, Senior Attorney

~ Florida Dept. Of Agriculture & Consumer Serv.
515 Mayo Building,»407 South Cathoun St.

Tallahassee, Florida 32399-0800

350 East Las Olas Boulevard, Suite 1000

Fort Lauderdale, Florida 33301
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